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The PETITION of We ns n Daughter 
and Executrix of the deceaſed DonarLD er of 


Olrick, and BENJAMIN Moovit of . Melſetter her Huſ⸗ 
band, for his Intereſt. 


merely a queſtion in law, and is noways involved in fact: 
and norwithſtanding the ingenuity and learned arguments 
uſed for the petitioner, the reſpondent can, with ſubmiſſion, have no 
doubt of ſatisfying the Court, that the deciſion in this point is as 
clearly fixed and eſtabliſhed upon the principles of the laws of Scot- 
land as any caſe can poſhbly be, and which, without running into 
mazes of argument, appears to a demonſtration, ſimply by attend- 
ing to the nature and ſource of legitim, and the right that children 
have thereby in the eſtate and effects of their father. 
Your Lordſhips ſee, that the facts which give riſe to this queſtion 
ſhortly are, That Donald Sinclair of Olrick, a gentleman of an ancient 
family, though but ſmall eſtate, had two children, the petitioner 
Mrs Moodie, and the reſpondent, In her contract of marriage, ſhe 
was provided with L. 500 Sterling, which was a very good tocher 
out of ſuch an eſtate: and from every circumſtance attending 
the affair, with the recital of which the reſpondent will not now 
trouble your Lordihips, it is obvious, that the meaning of parties 
and writer was, that this tocher was to be in full of all that ſhe 
could ever claim from her father, or out of his eſtate or effects after 
his death, however the and her huſband only explicitly diſcharged 
her legitim, or portion natural. 
The reſpondent having been an officer in the Dutch ſervice when 
young, and being neceſſarily led to contract debts to a conſiderable 
A amount, 
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ambunt, theſe were all paid by old Olrick, who took conveyances 
to che moſt of them in the name of a truſtee, no doubt to be by 
way of an awe-band upon the reſpondent; though, from the uſe 
which: the petitioner would no convert them to, through the claims 
reared in the preſent proceſs, they would ſerve to diſtreſs, if not rout 
out a family for which the old gentleman had the greateſt regard; 
and the greateſt inclination to preferve, © 
For your Lordſhips will obſerve, that the great ſtruggle which the 
petitioner makes in this queſtioh, is ſolely with the view, that in her 
right of executrix ſhe may include all the moveable effects of the 
father, and chus be intitled to make a demand againſt the reſpon- 
dent for the Whole of thofe debts, which no perſon living can ever 
ſappoſe- was the intention, of the father, that theſe debts ſhould ever 
be converted to the purpoſe of ruining the heir of his family. 
The interlocutor of the court reclaimed againſt, in ſubſtance finds, 
that the diſcharge-of Mrs Moodie and her huſband does not exclude 
her from her father's executry ; but that the reſpondent has right 
to the legitim, which was by her expreſsly diſcharged: by which 
judgment, raking it as it ſtands, ſhe will have right to one half of 
the free moveables of the late Olrick ; though, upon her marriage, 
the had received; in name of portion, all that was ever intended 
The whole argument in the petition, evidently proceeds upon x 
wrong pofition and fundamental error in point of law; for it is 
z#lways aſfumed as a principle, that the legitim belongs to the 
younger children alone proprio jure, and that the eldeſt fon has no 
title thereto, unleſi he collate. „ | by TER 
But here the petitioners endeavour to confound two things that 
are in themſelves quite diſtin and ſeparate, the nature of the right 
of legitim, and the mode of diviſion among the whole children, 
which may operate differently according to certain circumſtances, 
For it is no doubt true, that where there is a real eſtate, an eldeſt 
fon, and younger children unforisfamiliate, that he has no title to 
demand any part of the legitim and executry, unleſs he collate the 
real eſtate with them, and content himſelf with an equal ſhare of 


the whole. 


But this very exception ſhows the radical right of the heir in 
this part of his father's effects as much as the other children: for 
where there is no real eſtate, the eldeſt ſon draws his ſhare of the 

legitim in common form along with the other children; but in _ 
e . the 
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the father died poſſeſſed of real ſubjects, the law hath. given an 
option to the eldeſt ſon, either to betake himſelf to theſe as his ſhare 
of his father's effects, or a rateable ſhare and equal portion through 
the whole with the younger children: yet this is no more than a par- 
tieular indulgence of the law to the eldeft ſon; but is the very re- 
verſe of the doctrine which maintains, that the eldeſt ſon has not as 
much a right to the legitim as the younger children; for the ex- 
eeption in the caſe of heritage without collation, is not an exception 
to the law or the right, but it is properly the mode of diviſion in- 
troduced by the law among the children in certain circumſtances, 
giving an option to the heir if he ſhall chuſe to uſe it; and through 
not attending to this obvious diſtinction, ſome miſtakes ſeem to have 
happened among our lawyers, and ſome poſitions laid down indiſ- 
putably repugnant to the moſt certain principles. . 

For if we eonſider the ſource of the legitim, or the law from 
whence it was derived, and certain points that have been eſtabliſhed 
thereanent by the deciſions of the Court, and agreed to by all 
lawyers; it is, with ſubmiſſion, impoſſible to alter the preſent inter- 
locutor, without overturning the whole ſyſtem of the law upon this 
Matter. | | „ 2 
By the Civil Law, the legitim due to children out of their father's 
eſtate, was orignally the fourth of the whole lands and moveables 
of which the father died poſſeſſed; nor could he by any nortis cauſa 
deed deprive them thereof. This was ſomewhat varied after the time 
of Juſtinian, whereby it was appointed, that if there were four chil- Nov. 15. 
dren or fewer, they ſhould draw a third, and if five or more, one Cap. 1. 
half; and if the father pretended to diſpoſe of his ſubjects, not 
leaving his children this legitimam portionem, it was competent to 
the children to quarrel and ſet aſide the teſtament, by an action 
called the guerela inaſſicigſi; and if they would not all concur in this 
action, the right of the whole did accreſce to one or more of them 4 133 
that ſhould proſecute. a | | . 

Here there was no diſtinction between one or other of the chil- 
dren; but their right and title was all upon the ſame footing; and 
the ſame doctrine anent the legitim, wife's ſhare, and dead's part, 
were very early introduced into the law of Scotland, under certain Reg. maj. 
limitations conſiſtent with feudal principles: For the following L.. cap. 27. 
points ſeem to be clearly fixed by deciſions, and generally under- 
ſtood as the law of this country: E 2 | 

1}, That the legitim belongs to the whole: children in familia pro- 


pro 
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pri jure, and that the father can by no deed of his deprive them 
tors They are in the character of creditors to their father, and 
thofe who ſurvive him have a 5 to the n Ney cheir inherenc 
eitle of children, © 

- :2dly; This right of legitim does" not vanſuft to the Peirs f an! 
of the children who happen to die before their father, but accreſces 
tothe ſurvivers; neither does the diſcharges of the right of legitim 
granted by any of them to the father enlarge his dead's part ; but 
this in like manner acereſces to the other * who have not 
renounced. 

34ly, That where chere 3 is no heritable ſubjects, the eldeſt Go and 
the other children are entitled to the legitim, without any diſtinction 
or difference among them in the diviſion. And, in like manner, 
though there ſhould be heritage, it is optional to the eldeſt ſon - 

either to betake himſelf to that heritage by way of his ſhare of his 
father's ſubjects, or to have a general diviſion through the whole, 
Which! is called collation with the younger children. _ 

4thly, That an only ſon and univerſal heir has a right to the le- 
gitim, and from which his father has no more power to exclude 
him than he has to exclude the younger children, or any one of 
them: and, in like manner, in the diviſion of moveables between 
an only ſon and the relift, he draws the legitim in the fame man- 
ner that younger children would have rs without any collation 
of heritage. N 

But if rhe doctrine maintained in che petition ſhall now be con- 
Gdered to be law, the-reſpondent, with ſabmiſſion, apprehends that 
the whole of the above principles and propoſitions fall to be re- 
verſed, becauſe it is impoſſible to ſupport the one in conſiſtency 
with the- other; and if the eldeſt ſon is not entitled to take the le- 
gitim upon the diſcharge of the only younger child, he cannot then 
be conſidered as having any ſort of natural right to the legitim, or 
even any power of collation, or that any ſuch thing as a right of 
Jegitim did exiſt after the diſcharge of the younger child. 

What then is the effect of ſuch diſcharge? The reſpondent ap- 
prehends, that in reaſon and common ſenſe it muſt produce the 
ſame conſequence as if the renouncer was a {ſtranger or naturally 
dead: For as the right of legitim was undoubtedly ſopite and ex- 
tinguiſhed in the perſon of Mrs Moodie to every intent and purpoſe 
whatever as much as what death could do, the muſt ſupport her plea 
vw maintaining, that an eldeſt ſon who ſucceeds .to an eſtate from 
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kis father has no ſort of right to legitim, nor no title in any caſe 
whatever to demand it. 

Suppoling old Olrick to have named a perſon his executor and 
univerſal legator, being neither of his two children, Mrs Moodie 
will not pretend that the in that caſe could have put in any claim 
for the legitim, which ſhe had expreſsly renounced : For ſhe docs it 
here under the character of exccutrix, upon the medium that the le- 


gitim is included in the executry. Could not the reſpondent then 
have claimed his right of legitim from that legator? For if Mrs 


Moodie can now ſay that her title of executrix includes the legitim 


which ſhe had formerly renounced, the legator was entitled to main- 
tain the very ſame plea. 

Suppoſing further, Olrick to have had a wife at the time of his 
death, and a competition to have enſued between her and her 
daughter Mrs Moodie, with reſpect to their different claims, how 
would the diviſion of Olrick's effects have fallen to have been made 
between them?—In common caſes, where a man leaves a wife and 
a child or children, the effects admit of a tripartite diviſion; one 
third as the jus relictæ, another third as the legitim, and the laſt 
third as the dead's part or executry : but in the caſe of no wife ex- 
ſting, or a wife and no children, the diviſion becomes bipartite, one 
half to the legitim or to the widow, the other half to the executry. - 

How then would your Lordſhips have divided Olrick's effects be- 
tween his wife and daughter? It is apprehended the diviſion muſt 
have been bipartite, one half to Mrs Moodie as executor, and the- 
other half to her mother: For Mrs Moodie could make no claim as 
a child in this caſe, nor preſume to aſſume a right in this competi- 
tion which ſhe had explicitly renounced. On the other hand, ſup- 
poſing the competition with the widow to have enſued with Olrick 
as the only child, it does not ſeem to admit of a queſtion, that 
he could have exerced every legal claim competent both to a child 
and an executor, and thus, in virtue of the two different titles veſted 
in his perſon, have eſtabliſhed his right to two thirds of his father's 
moveables. This ſeems, with ſubmiſſion, a very apt illuſtration of 
the queſtion in hand, and ſhews that this caſe depends entirely on 
certain principles. 

This is the rule clearly eſtabliſhed by the Statute 1669. cap. 19. 
with reſpect to the wife's third of moveables, whereby the commiſſa- 
ries are-enjoined to admit of no diviſion in the confirmation of teſta- 
ments upon account of the relict, where, by contract of marriage or 

| otherwile, 


CT 43 
otherwiſe, ſhe is excluded from all ſhare of her huſband's. movyeables ;; 


that is, in other words, where ſhe has renounced her third, by ac-- 
cepting a ſpecial proviſion in ſatisfaction thereof. The wife's third: 
and the children's legitim ſtand preciſely upon the ſame footing 3. 
both are parts of that diviſion which the law makes of the goods i in 
communion, one third to the widow, another third to the children in 
familia exiſting at the father's death, and the remaining third for the 
dead's part. Nov, if ſo be that the relict's renunciation of her third 
has not the effect to enlarge the dead's part beyond its juſt propor- 
tion, but accreſces equally to the legitim and dead's part, in the 
ſame manner as it would have done if there had been no widow, it 
will be matter of difficulty to aſſign any good reaſon why it ſhould; 
not operate equally where no children exiſt, or where they have re- 
nounced or diſcharged their legitim. That their renunciation muſt, 
encreaſe the relict's ſhare is clear, as in that caſe the teſtament can 
only receive a bipartite diviſion; and that the wife's renunciation- 
has the ſame effect is equally clear, the nonexiſtence of wife and chil- 
dren, or their having renounced and diſcharged their legal ſhares, 
being to all intents and purpoſes the fame, If all the children and; 
wife renounce and diſcharge, the conſequence is undeniable, that the 
executry will be thereby benefited, as the dead's part will then com- 
prehend the whole; but where there is either wife or children in fa- 
milia, the diviſion mult be bipartite or tripartite, according to the 
ſtate of the family at that time: and as it has been already proved, 
that the eldeſt fon. is de jure entitled to a ſhare of the legitim, either 
where there is no heritage, or upon his collating the ſame, and is; 
only excluded therefrom in favours of the other children in familia 
unleſs he collate it, it is a neceſſary conſequence, that where there: 
are no other. children in familia, he takes the whole legitim as in 
his own right. 
Upon this principle do the opinions of lawyers and the zan 
ments of this Court reſt, wzz. That an only ſon and heir is entitled 
to the legitim in a queſtion with the relict, ſo as to make a tripar- 
tite diviſion of the goods in communion. That the reſpondent 
would be entitled to claim the legitim in competition with the relict 
is undeniable; that the petitioner, after having diſcharged her right 
of legitim, would not be entitled to maintain any fuch claim with 
the relict, is equally certain; upon what principle then of law or 
juſtice can it be argued, that this claim ſhould revive in a queſtion 
with him, which was ſo. abſolutely renounced in favours of all. 


others 
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others intereſted in the divjſion? The principle of vinco vincentem 
ſtrongly applies; for, as the widow muſt have excluded the peti- 
tioner from claiming a legitim, and as, notwithſtanding thereof, the 
reſpondent muſt have drawn the legitim in a queſtion with the re- 
lict, how abſurd muſt it appear that the petitioner ſhould be pre- 
ferable to the reſpondent in that very legitim, or that the legitim 
ſhould be ſopite in competition with the petitioner, as in right of 
the dead's part, when it muſt have ſtood in full force, had the que- 
ſtion been with the widow claiming her legal ſhare of the goods in 
communion ? | | 
With reſpect to the precedents confirming. the principles that 
have been before laid down for the reſpondent, they are various ; 
ſome of them have before been mentioned in the previous ſteps in 
this proceſs, and are taken notice of in the petition; and which, 
with others to the fame purpoſe, fall here to be ſet forth to the 
Court. | 

The firſt deciſion which the reſpondent can obſerve, that applies 
to this point, is as far back as 1561, Hamilton againſt Wallace, col- 
Jetted in the Dictionary, 77. Legitim, in the following words: © If 
children be forisfamiliate, they can have no bairn's part of gear, 
* but a bipartite diviſion muſt be made betwixt the relict and the 
«* dead's part.“ Theſe children were the executors of their father; 
and if the plea maintained for the petitioners was good, by beco- 
ming executors their right to the legitim would alſo have revived, 
and ſo the diviſion between them and the relict ought to have been 
tripartite. This deciſion doth evidently apply. c 
Ihe deciſion collected by Fountainhall, 4th December 1694, Fow- 
befter, is as much in point to the preſent queſtion as one caſe can 
poſlibly be to another. A daughter, in her contract of marriage, 
accepting of a tocher, and granting a renunciation of all the 
& could atk or crave through her father's: deceaſe, and her brother 
* the only other child feeking to be confirmed executor after the 
„ father's. deceaſe : Objected for the filter, That he cannot both be 
* heir and executor ; that the office is hers, and a renunciation cannot 
% bar Hen, unle/s there were other younger children, but muſt fall back 
„ to herſelf as. part of her father's moveables. The Lords found the 
*, ought to be reputed as out of the field, and the ſole office and 
* benefit. accreſced to the brother.” | 
T bere is a deciſion to the ſame purpoſe, taken notice of by Lord 
Stair, January 27, 1680. Sandilands, * where a detunct had only 


% two 
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© two daughters beſides his heir. The one, in her contract of mar- 
„ riage, getting a tocher in full ſatisfaction of her portion natural 

* and bairns part; and the other, in her contract, being provided to 
# be a bairn in the horſe, was found to have the whole right to the 
* bairns part, and to the dead's part, and eſſice of exccutry, aan 
the other, who Was found to ſucceed to no part.“ 

The ſame noble author, on the very next page, mentions aide: 
fion recited in the petition, which applies to one branch of the 
doctrine maintained for the reſpondent, in theſe words: 24h, It 
« was found, if there be but one child in familia, and ſo both heir 
% and-executor, That child bath not only the heritage, but the whole 
bairns part; and ſo abates the reli?'s part and gead's part, Nr 
collation of the heritage. January 12. 1681, Trotter.” | 
VU pon the ſame principles, there is a deciſion taken notice of in 
the Dictionary, folio 545, June 1728, Henderſon againſt Henderſon, 
where one of more daughters having renounced her right of legi- 
tim in favours of her father, he again granted a diſpoſition of all 
his effects in favours of his ſon. In a queſtion with another daugh- 


ter, upon her claim of legitim, The Lords found that the eldeſt 
daughter being forisfamiliate before the father's deceaſe, the 


60 15 could claim no 1ntereſt nor ſhare an the legitim upon her 


* account.” This alſo proves, that no part of the legitim accreſces 


to the father through the renunciation of any of the children, nor 
is any Facultas teſtande conferred thereby upon him; but that the 
W accreſces to the children in familia, ſo n as there i is one 


that hath not renounced this right. 


The deciſion in the caſe of Mr Juſtice, ell November 1737, is 
alſo very ſtrong upon this point, as it was there found, although 
he was the only child, and univerſal heir of his father, yet he was 
entitled to demand his Jegitim againſt the diſponee or #0 of 
the father. 


'The- decifion-in the. caſe: of Campbell 21:July' 1788, Mill pro 


ceeds upon the ſame principles, and explicitly eſtabliſhes this doc- 


trine, That a renunciation by a child of his claim of legitim Had 


the ſame effect. at his death in favour of the other children entitled 


* thereto, and that the here of the renouncer divides among the reſt.” 

If Mrs Moodie could maintain, in oppoſition to the whole train of 
deciſions from the earlieſt periods, char the eldeſt ſon and heir was 
in no caſe entitled to take up the legitim, even in the event of no 
more Thaldren exiſting, no doubt her preſent plea might be tenible; 


* . 
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but as, from principles and precedents, it is clear that the eldeſt ſoi 
has as much a claim to the legitim as any other of the children, 
the renunciation, therefore, of an only younger child, or the whole 
younger children, muſt operate the ſame effect towards him, as the 
renunciation of any one of the younger children would towards 
the reſt. | 

There is another deciſion collected by Falconer, 25th Feb. 1747, 
Marſhal againſt Finlays, where, in a queſtion between a huſband 
and the executors of the ſec@nd wife, the huſband having two ſons 
of a former marriage, the youngeſt of whom was forisfamiliate 
the diſpute there was, how the goods in communion ſhould be di- 
vided? The huſband contended that the diviſion ſhould be tripartite, 
and that a third ſhould be ſet aſide for his eldeſt ſon and heir, in 
virtue of his right of legitim : The executors of the wife contend- 
ed, as is now done for Mrs Moodie, that the diviſion ought to be 
bipartite, that the heir could claim no legitim or bairns-part, and as 
the youngeſt had got ſatisfaction and renounced, this benefit ought 
not to accrue to the heir, but to the father. Your Lordſhips, in that 
caſe, ordered the diviſion to be tripartite, which was directly as in 
the preſent caſe, giving the heir the whole right of legitim, which 
had been renounced or diſcharged by his younger brother; then 
alive. | 
In oppoſition to all theſe, the only deciſion cited for the petitioners, 
which doth anywiſe apply, is that 22d February 1749, Martin againſt 
Agnew ; which, the reſpondent will fairly own, does appear pretty 
ſimilar ; but he muſt beg leave to ſpeak from the authority of one 
of your Lordſhips, when this queſtion was laſt before the court, and 
who appears to have been one of the learned counſel for the perſon 
that ſucceeded in that queſtion, © That the judges were very much 
divided in giving this deciſion, and that it appeared directly contra- 

to the whole train of deciſions of the court, for about 200 years 
befone, and to the incontrovertable principles upon which children's 
right of legitim is founded.“ 

It will be obſerved by your Lordſhips, that the whole precedents 
upon this doctrine of legitim, above referred to by the reſpondent, 
proceeded upon various branches of this law in the queſtions that oc- 
curred before the court, which all tend to eſtabliſh this general prin- 
ciple, That the eldeſt ſon and heir, where there is no younger chil- 
dren, or where theſe younger children renour:ce and diſcharge their 
right of legitim; that this right ke him in the ſame way 

. as 
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25 1t they were naturally dead, or as it would do to any younger 
child upon the renunciation of the reſt, and that he uſes and exerees 
this right in the ſame way as any younger child would do. 75 
ON he flere indeed, Martin. againſt Ag RCW, | ſeems to overturn eve- 
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ties. But it is ; only a ſingle deciſion; and it is ; apprehended, 73 it 
all appear to your Lordthips to be coatrary to principles, you will 
not be much moved thereby; nam Priucipiis, non exemplis, judicare 
| oportet ; or, according to the rule laid down in the Civil Law, Duod 
| contra rationem Juris rece Piu e, non .eft Producenduu ad c. 
„ | quentiau. 
With reſp ect to ba . of Lord Bank on. and Profe for 1 
ſtine, Sher it is laid down, That the renunciation of the only 
younger child has the effect to convert the whole ſubject 2 into dead's 
\ part, and thus will fall to the reno uncer, as executrix: Theſe po- 
5 fitions are entirely founded upon the above deciſion, Martin againft 
Agnew, and referred to by the learned authors, as their authority. for 
maintaining this UcAriae; ſo that if the deciſion is erroneous, the 
| opinions of theſe. lawyers founded. thereon,” cannot be regarded. 
| So the reſpondent wall only obſerve, That had Lord Banbton attend- 
ed to certain other propoſitions laid down by him in the ſame title, 
his Lordſhip would ſurely bave avoided a contradiction between one 
part of the law with the other, upon the very ſame point and prin- 
Volume II. ciples; for he lays it expreſsly down, That. the forisfamiliation of a 
v. 38 f. f 16. child bars him from the legitim. And at the foot of page 380, he 
expreſsly ſays, If any of the children were forisfamiliated, the 
* whole legitim belongs to the reſt ; and, if all the younger Pl 7 þ hf 
have renounced their intereſt in the executry, it will.only accrue to 
«* the heir, in the ſame manner as in a gueſtion with the wafe or her 
«* next of kin, when he is the only child.“ 
In ſhort, it is obvious from the "Civil Law, from which the right of 
legitim was derived and introduced into our law; from all our law - 
yers, and from a ſeries of deciſions for now upwards of 200 years, 
excepting the ſingle deciſion in the 1749 above-mentioned, That all 
the children in familia, who ſurvived their father, had an equal 
title to draw a rateable proportion of the legitim; and that the eldeſt 
ſon and heir when he was an only child, or the younger children dy- 
ing before their father, or renouncing their right of legitim, (which 
has ever been conſidered to produce the ſame effect in law as their 
death), that the eldeſt ſon then drew the whole, But as in the ol 
aw, 
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Law, this legitim was a certain portion of tte father's eſſects heritable 
and moveable, in the introduction of this practice into our law, it 
behoved to be in ſome meaſure governed by our feudal principles ; 
10 that with us it is only extended to a certain ſhare of the moveables. 
But ſtill the regulation was the ſame as among the Romans, the le- 
gitim was due to the whole children in familia; and, in caſe of no 
heritage, the diviſion was rateable among the whole children, without 
any diſtinction between the elder or the younger; but in cafe there 
was a real eſtate, to which the eldeſt ſon had a right to ſucceed as 
heir, the law does not, on that account, exclude him from his right 
of legitim: But, in order that ſome degree of equality may be pre- 
ſerved among all the children of a family, in the diſtribution of the 
common parent's effects, it is provided, that the eldeſt ſon, if he take 
any ſhare of this legitim along with the other children, muſt collate 
the heritage with them; but, if theſe younger children have received 
a proper conſideration from their father for the right of legitim, and 
have renounced or diſcharged the ſame, they can have no further 
intereſt in the matter, Their Tight accreſces to the eldeſt, whoſe 
title is as natural and inherent as theirs, 


In reſpect whereof, &c. 
D. ARMSTRONG. 
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